What 1s 1t?

Indigenous Alternative Dispute Resolution (IADR) refers to ways of settling disputes outside the
adversarial Canadian court system that are employed in Indigenous communities.* First Nations, Inuit,
or Métis people may seek to settle disputes outside of the adversarial systems to avoid the cost and time
demands associated with the use of the Canadian court system, the damage that the adversarial process
can do to relationships, and the inaccessibility and cultural unsuitability of the Canadian justice system.

Traditionally, ADR often takes the forms of arbitration, mediation, or negotiation. However, IADR is
distinct from other mainstream forms of ADR because it is based in Indigenous legal traditions and has
developed to suit the unique needs of Indigenous communities.2 Communities may make use of
mainstream ADR processes, but IADR can also take diverse forms based on the individual community
using it. No matter what form of IADR a community chooses, it will come with unique benefits and
drawbacks.

What does 1t look Like?

Indigenous systems of ADR are as diverse as the unique cultures and traditions of Canada’s Indigenous
Peoples. Each Nation has its own traditions, including unique and varied legal orders, stories, customs,
political and jurisdictional considerations, as well as site-specific attachments to certain land formations
or bodies of water. This means IADR techniques may not look the same between communities, or
between different kinds of disputes being dealt with.:

There are 3 main types of IADR«:

1. ADR based on mainstream Canadian law;
2. ADR rooted in Indigenous law; and
3. ADR that is a mixture of both Canadian and Indigenous law.
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Benefits

Encourages cooperation and relationship
building within communities, rather than
adversarial processes.s

Pursues reconciliation by
acknowledging the
legitimacy of Indigenous
legal traditions, revitalizing
Indigenous cultures, and
redefining the relationship
between Canada and
Indigenous Peoples.s
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like culturally appropriate
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Increases the community’s capacity
for self-determination, encouraging
a nation-to-nation relationship between

Canada and Indigenous Peoples.s

Indigenous Peoples have always had their own legal traditions and ways of settling disputes and resolving
conflicts. However, over several centuries of colonialism, many of these legal systems have been suppressed.®

In the mid-1980s, the field of conflict resolution began recognizing the importance of cultural issues. There was
also increasing awareness of the overrepresentation of Indigenous people within the criminal justice system and
the lack of Indigenous people in positions of authority within justice system. This indicated that something
needed to be done to increase Indigenous Peoples’ involvement in resolving disputes.°

Since then, there have been efforts by the mainstream Canadian justice system to integrate Indigenous legal
mechanisms into hearing cases, making decisions on resolutions or sentencing in these cases, and healing and
rehabilitation of those involved in the case. There has also been a resurgence in Indigenous communities of
using their own legal traditions settle disputes. There are several diverse examples of this that can be observed,
such as the Mi’kmaq Legal Support Network, the Tsilhqot’in Culture and Customs Program, and the Tsuu T’ina
Peacemaker Court.!

Future

There is a strong basis in Canadian law for the future of IADR. The Sparrow and Van der Peet cases asserted
that Indigenous rights such as the power to judge and hold their own community members accountable for their
actions stem from pre-European contact and are integral to preserving Indigenous culture, and as such may be
an Aboriginal right affirmed by section 35 of the Constitution Act, 1982.*2 The Supreme Court of Canada has
also held that Canadian and Indigenous legal systems can coexist.!® Additionally, Canada’s Truth and
Reconciliation Commissions Calls to Action 24, 27, 28, 57, and 92 call for cultural competency and conflict
resolution skills-based training.}* Canada has also endorsed the United Nations Declaration on the Rights of
Indigenous Peoples, article 34 of which supports the right to legal mechanisms within Indigenous
communities.®®

As Canada’s legal reality continues to develop towards the goal of reconciliation, Indigenous rights must be
prioritized, Indigenous values and cultures must be honoured, and Canadian and Indigenous societies must be
seen as equal, sovereign nations. The development and implementation of IADR may be one promising way in
which this shift can be pursued.
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